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' And the worst of it is, that, in the majority of cases,
the victims are innocent, who may have awed their misery
merely due to the fact that they may have either failed to
propitiate the Zamindar and the village official or to their
having not allowed their wives and sisters to satisfy the
.sexual hunger of their tormentors, '
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Separation of Judicial From Executive

(By G. M. SAYED wm.1.4.)

e

A CRYING NEED.

Separation of Judicial from the Executive is the crying need
of the day. In Sind the combination of these two functions has
.engendered a state of judicial anarchy. The statement may appear
strange to a dweller of cities and palaces but those who have lived
in villages, in those homes of unhappiness and suffering, will have
no hesitation in bearing me out in what I have said. Thereisa
latent purpose behind the politician’s professed ignorance of these
conditions. An All-powerful executive is invariably the tyrant's
best ally and asset.

Mass murder and wholesale destruction of human life are
perhaps the greatest crimes conceivable, but” with tue human
thoughts reaching higher stages of evolution we have besun to
realise the enormity of yet another kind of crime, mass murder of
individual liberty and cruel suppression of independence of the
thought. Socrates enjoyed the cup which terminated his life, for it
did not mean to him mere than laying his life, but his persecutors
to-day would have merited more condemnation, under the modern
code of morality, if they had deprived of him his indpendence of
thought and yet kept him breathing in this world. The oppressors
of our villagersare, therefore, worse oft than persecutors of Socrates.

'IRON-ROD OF THE EXECUTIVE.

The forlorn and forsaken Sind villager is bleeding under the
iron rod of the executive. Armed with unlimited judicial powers,
the arrogant member of the executive kills the very soul and inde-
pendence within him. He is a helpless victim of a thoroughly
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vicious system. He is the serf of the Saheb, a slave of all his
proteges—the Zamindar, the village official, and the like.

ZAMINDARS' RESPONSIBILITY.

I cannot help admitting, to my great shame, that some Zamin-
dars are greatly responsible for the persecution. of the villager
through a perverted judiciary. They are generally hand in glove
with the executive and enjoy their protection. And so, the power
which their protectors at the ‘top wield makes them omnipotent
in the mofussil. They can freely indulge in all kinds of vice at the
expense of the men .in their area. A slight protest brings the

victim within the sweeping embrace of law — as administered. by
the Executwe

Invana.bly, in the villages there is an intimate oollusxon bet-
ween the Zamindar, the Police Official and the local Maglstmte, to
lead a gay and effective life, on co-operative basis, and their combi-
nation to crush a victim is a matter of frequent occurence.

WHAT THE POLICE DO.

In a couniry where people have no scope for building up their
character, the police officer can easily cook up = false case, the
resourceful Zamindar providing him with all the planks requu-ed
for preparmg a legal platform, and the Magistrate, a member of the
same golden gang, is always there to pack the accused off to prison,
the home of horror. How many among the ‘wretches areé ‘9o ‘resour-
ceful as to reach the High Court at Karachi from behind the bars?

WHERE P. P. COMES IN,

The highly paid Public Prosecutor, an amissary of the mighty
District Magistrate to a demoralised judiciary, is always free to dog
the victim's fate from court to cour: till his dome is completely
sealed. The temporary judge of appeal, the strings of whose life are
in the hands of the District Magistrate, forgets both his wig and
gown the moment a little threat from the higher quarters is
administered to him by the Public Prosecutor—the powerful pleni-
potentiary of a powerful executive; even the King Emperor’s picture
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in that chamber being then unable to offer tre victim or the judge
any protection. I have often thought why His Magesty's picture is
kept there to bear witness to such mortifying proceedings. Our
governments though highly parsimonus in other matters involving
expenditure, give the executive full liberty to spend freely on arTan-
ging. these endless expeditions of their army of Public Prosecutors,
Assistant Public Prosecutors and the Police Prosecutors. Nobody

cares to know what each case costs and whether it deserved to be
conducted in that costly fashion,

STRANGE. NOTIONS OF JUSTICE.

It makes ones blood boil to find that the judiciary in Sind
has come to have some curiously strange notions of justice. A
superintendent of Police's report that the local Magistrate is not
co-operating with the Police Jamandar or Sub-Inspector is
sufficient to mar the Magistrate’s future. He must therefore
become a member of the golden gang of the Police. Never
perhaps in any other country doesa Public Prosecutor feel that
he can best serve the interests of justice only by securing
conviction in all cases challaned by the Police, no matter by fair
or foul means. He has ceased to exercise his own judgment and
extraneous consideration generally undermine his independence
of character. He has to follow a definite course of conduct laid
down by the Investigating Jamandar or Sub-Inspector. Isit not
monstrous that the officers of law should tutor witnesses in order
to facilitate, often unmerited, condemnation of the victim? And
yet in how many cases do they not do that?

The Public Prosecutors, at some places, claim to be having
some voice in all schemes evolved by the D. M. about posting,
promotion and confirmation, of - Magistrates and judges and as such
the latter -are frequently found loitering in the lanes leading to
the P.P’s residence.

DISTRICT JUDGES.

I do not in the least mean to impeach the integrity of the
confirmed District Judges, who are comparatively honest and
independent, but in cases in which the executive is personally
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interested generally a temporary judge is imported or the things
are so manipulated that the temporary judge already there has to
handle the case. I havea slight grievance against the confirmed
District Judges also. My information goes that intentionally or -
unintentionally they often avoid trying themselves the -cases in
which the victims happen to have invoked the ire of the executive.
T even feel that however honest and independent the Judge may
be he cannotdo much when the whole executive is determined
S0 to organise the show asto leave no loophole for him to do
justice to the victim. I pity him. He too isa victim of the same
vicious system.

THE ASSESSORS.

Again, the assessors’ helplessness invokes our profound pity.
The law gives them many privileges to assist the courtin doing
justice, but in actual practice, they are either too ignorant or too
timid to make their existence felt, or the Judges themselves have
such a low opinion of their intelligence that they do not give them
full latitude to exercise their privileges. The selection of the
Assessors, on the other hand, being also not confined to literate
and independent persons, the Police can easily coerce them to
give opinion according to their desires.

THE BAR.

While discussing judiciary one cannot help sympathising with
the Bar in its present sad predicament. It may admit or not, there
are clear indications that the combination of judicial with
executive in Sind has reduced it to a state of impotency.
According to me, overcrowding of the legal profession is not the
real cause of it's deterioration. There are other causes; more
important. An Advocate, however competent he may be, cannot
cut a good figure in a court where the real prosecutor presides.
He cannot get justice to his client without propitiating the
Magistrate. He depends more on feasting, flattering, and flirting
with the Magistrate than on his mere legal lore. He has perhaps
come to believe in the theory that the Magistrate's brother-in-law
is invariahly the most successful lawyer within the realm.
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SECURITY PRQCEEDINGS.

The peculiar ways in which the security proceedings are
handled constitute a blot on the judicial system in this country.
The Zamindar supplies the names, the Police manufactures the
evidence and the Magistracy does the rest of the job. In 997, cases
the evidence adduced is false on the very face of it. The pleader,
defending the victim, often stands the danger of losing his very
practice in that Court. No one can come forward to give evidence
for defence. He is threatened by the Policeman, excommunicated
from the Zamindari brotherhood, and disgraced by the presiding
Magistrate. His obstinacy, however, is bound to make him liable-
to follow the previous fellon to prison. As everyone knows,
'securing of bail is a sheer impossibility in such cases. The
ingenuity of the magistracy creates conditions which are too
preposterous to be satisfied. And the worst of it isthat in the
majority of cases the victims are innocent who may have owed
their misery merely to the fact that they may have either failed
to propitiate the Zamindar and the village official or_ to their
having not allowed their wives and sisters to satisfy the sexual
hunger of their tormentors. A newspaper correspondent in the
mofussil, according to the recent official discoveries, is the greatest
harbourer of thieves and traficker in stolen goods.

That such an enormous number of security proceedings
instituted every year has notin any way diminished the crime
rate in Sind makes it manifestly clear that the real offenders are
not brought to book. The logical conclusion would be that those
who are thus run in are innocent.

REAL CAUSE OF CORRUPTION.

In recent times there has been great stir over the question of
corruption and the kindered evils. There have been even some
tardy efforts to check the evil but an unbiassed observer finds no
conspicuous difference hetween the previous and the present
conditions. In theory it may have stopped, but in actual practice
it continues unabated. What is the reason why the evil has been
defving all remedies? The executive continues holding the same
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judicial powers. There is the same combination between the
crooked Zamindar, the perverted Policeman and the monstrous
Mugistrate, beneath the very picture of His Majesty. Dare
anybody refuse giving bribe, Rasai or Chherf The villager
congratulates himself if he gets off by these methods. He cannot
Withstand the painful push of the judicial engine of oppression.
It spels his complete ruin. And so, it is no wonder, that King's
coins continue being counted in His Majesty's Courts of Justice.

IS THIS STATE TO COTINUE ?

Is Sind destined to be ruled in this fashion till the dawn of the
doomsday? It is true that an alien ruler never feels sure of his
position till all the strings of power are gathered together in the
hands of one single authority. Warren Hastings, of blessed’
memory, and Lord Cornwallis had the same idea working behind
their brains when they first introduced the present system. But
do the popular government also believe in the soundness of the
same antiquated and injurious theory? Are they still not going to
allow the down-trodden people of Sind to have a little sigh of relief?
Has the provincial autonomy not provided us with a soothing balm
which we may apply to the lacerated hearts of our people? Truly,
it will be a mockery if it did not | :

Separation of judicial from the Executive is no doubt an all
' India question. But nowhere is its pinch so acutely felt as in Sind.
In seven out of the eleven provinces there are Congress Govern-
ments. In three out of the remaing four there is the chek of an
advanced public opinion. In Sind alone we have neither of them.
Mass literacy is atits lowest ebb here and our isolation from the
seat of Government for the last ninty years has given the evil vast
opportunities of spreading its wings all over the province. We can-
not therefore afford to wait till the other provinces give us a lead.

In addition to that, the problem of Separation in Sind does not
present insurmountable difficulties. Qurs is & compact little province
and I find that only by a little process of readjustment we can give
a lead to the rest of India in this respect.

10
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IS IT A FINANCIAL IMPOSIBILITY?

Some of us are of the view that separation of the judicial from
tpe Executive is financially an impossibility. It has been & conven-
tion here to put financial considerations first and those of public
good afterwards, but Iagree with Mahatma Gandhi that it is
hardl.y fair to refrain from effecting any conspicious change in the
existing highly defective order of the things merely for consi-
derations of money. Mabatmaji wants prohibiton whatever may be
the condition of the provincial finances. We, in Sind, want sepa-
ration of the Judicial from the Executive and'do not mind what it

~costs us. The scheme which I am propounding below, however,
shows that in Sind we can effect separation without subjecting the
Exchequer to any fresh encumberance.

CHARTERED HIGH COURT.

The first step in the direction of making judiciary independent
should be to have a chartered High Court for Sind which should
take up the control of the judicial department. I would refer my
readers to the observations made by the Dow Sind Administrative
Committee of 1933 on this subject.

HAVE A SCHEDULE OF WORK.

A schedule of work be prepared whereby the criminal work
should be divided into various classes, for example : ‘

1. Committable offences;

9. Non-committable offences; triables by Magistrates of
the First Class;

3. Second Class Cases;

4, Thifd Class Cases;

5. Cases under the minor Acts.
DISTRIBUTION OF WORK.

We should have four agencies for dealing with this work.

11
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The Resident and City Magistrate should deal with the cases
oE,.tho first two classes.

" The second class cases should be referred to Benches of
Honorary Magistrates consisting not merely of official favourites
and Jo-Hukums, ag is the case now, but of honest and intelligent
people who should be appointed by the High Court. There is lot of
criticism levelled against the Bench Magistrates but I must say
that there is nothing wrong with the system itself. The choice
of people to constitute these courts has been very wrong from the
very beginning. The Government has so far been trying to shove.
in their own favourites in utter disregard of the fact whether they
are competent enough to discharge their magisterial duties. If
instead of appointing blind and illiterate people or instead of, .
choosing confirmed drunkards and bad characters the Government
had taken up independent, honest and competent people for these
jobs the system would not have come in for such a trenchant
criticism. Itis very clear that the system is not inherently bad,
but the choice has been most unhappy. The Government shall

have now to change its policy and appoint proper peop!e for the
magisterial jobs.

All third class cases and cases under the minor Acts should
be tried by the Village Panchayats which should be eleeted by
people for.a term which should in no case exceed one year.

APPELLATE POWERS

Appellate powers in respect of the cases of the last three
classes should be vested in an officer of Resident Magistrate's
grade who should be designated as Sub Divisional Magistrate and
stationed in the head quarter town of each district,

POWERS CF DISTRICT MAGISTRATES,
The powers of District Magistrates should be vested in the

District Judges who may be allowed to delegate some of them to

their Assistants or to Sub Judges, whenever they find it desirable
to do so.

12
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50% DECREASE IN WORK.

When we embark upon this scheme we ought to see that the
procedure is so simplified and the things are so arranged that the
criminal work automatically decreases. I think the following

factors will contribute towards the decrease in tho criminal work
to a considerable extent:-

1. After separation of Judicial from the executive tho Police
will not bring up false cases, nor will the private parties:

2. 110 Cases will conslderably decrease, firstly, because no false
case would be sent up ard, secondly, if we send all convicts under
these sections to the Criminal Tribes Settlements for reformation
the offenders will automatically improve and there will be no
necessity of repeating proceedings against them;

3. The Government is bound to tackle the question of
unemployment, illiteracy, and reformation of prisoners in due
course and with greater development of provincial resources the
incidence of crime is bound to decrease;

4. Disappearance of corruption will improve the general
character of people and create in them a sense of honour and
self-respect and the misguided members of the soclety will surely
give up their present career of crime;

5. All first Class Magistrates should have summary powers
and all Bench Courts similar powers if they inflict punishment
of fine. |

All these factors combined with the fact that the entire minor
work will hereafter devolve upon the benches of Honorary
Magistrates and Village Panchayats the criminal work will
decrease by about 507%., This is a very conservative estimate and
no one should question 'it's accuracy. We have now to arrange for
the dlsposal of the remaing 507 work with which I will deal here-

under.
THE FINANCIAL SIDE.

Now to take the financial side of the yuestion, let us firsy
tuke into consideration the present position.

13
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PRESENT EXPENDITURE.

According to the current year's Budget-Estimates the present
expenditure under the head “27 Administration of Justice” is about
12 lakhs, whereas income under the, head “21 Administration of
Justice” is about 2 lakhs of rupees. Out of the 12 lakhs spent on
the Administration of Juctice 1.50 lakhs are spent on law officers,
5.0 lakhs on Civil and Sessions Courts about 1.80 on Criminal
Courts. I am not concerned with the item relating to the civil an:
Sessions Courts as I am for the present concerned only with the"
criminal side. I also do not touch the item relating to the J.C's
Court as it is entirely a different subject.

I want the readers, at this stage, to bear in mind that at pre-
gent we are spending about 1.80 on criminal courts which however
do not include the courts of Mukhtiarkars. This item covers the
expenditure incurred on the maintainance of the courts of the City
Magistrates of Karachi, Hyderabad, Sukkur & Shikarpur, of the
courts of Additional City Magistrates of Karachi and Hyderabad
and of the courts of Resident Magistrate of Larkana, Kamber,
Dadu, Tando Mahomed Khan, Halla, Tando Adam and Nawabshah.

In additionlto these we have nowlabout 60 part-time Mukhtiarkar-
Magistrates and about the same number of Head Munshies who are
also doing minor magistrial work.

UNDER NEW CONDITIONS.

Under the changed conditions when thejwork decreases by about
507, and there will be village Panchayats and Benches of Magis-
trates everywhere we shall at the most require one Resident
Magistrate for each group consisting of two talukas. It must be
remembered that at present the Mukhtiarkars are only part-time
Magistrates and much of their time goes in Revenue work. It will
therefore be easier for one full time Magistrate to turn out the
work which at present two part-time Magistrates are disposing of.

Now these new Resident Magistrates should be placed on the
revised sub judges cadre and should at the most be entitled to a
grade of 240-20-380.

EXPENDITURE ON 40 NEW MAGISTRATES.
According to this arrangement we will require 30 more Resi-
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dent Magistrates or 40, if provision is to be made for leave contin-
genmes The cost would be about 1.56.

THEIR ESTABLISHMENT.

As regards thoeir. establishment all the 60 judicial Munshies
who are now working with the Mukhtlarkar-Magxstratas will be
available for transfer to the courts of the new Resident Magistrates
ind no Resident Magistrate at present has more than two clerks
So, no additional cost is to be borne on their account.

Each Resndent Magistrate ‘shall have three peons. “'We shall
take one peon from each Mukhtiarkar when he ceases ta do the
Jjudicial work and so will have 60 peons at our disposal. The

remaining 30 could be newly recruited and the cost will be u.bout
0 6.

HOUSING ARRANGEMENT.

There will be no new expenditure on stationery etc. and for
housing the new courts of Resident Magistrates. I will provide at
the rate of Rs. 20 per house and the total expenditure in respect of
30 houses would roughly come to about 0.07.

TOTAL RECURRING EXPENDITURE.

Thus, the total expenditure on creating these 30 new courts
would come to in all about 1.63.

DISTRICT COURTS.

Now I will deal with the District Courts. I may be asked that
if the powers of District Magistrates are going to be vested in the
District Judges what will become of the 4 Districts which at present
have no full-fledged District Courts. By these 4 districts they mean
U. S. F., Dadu, Nawabshah, and Mirpurkhas.

What I would suggest is that out of the present Additional
Session Judges at Sukkur one should have his head-quarter at
Jacobabad One of the Additional Judges of Larkana should have
his head-quarter at Dadu. One of the Additional Judges at Hyder-
abad is already kept at Nawabshah and one more can go to Mirpur-
khas. These four officers should be invested with the powers of
Additional District Magistrates and should be subject to the general
control of the District Judge. If rowever it is apprehended that it
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will throw more burden of work on the district Judges we should
have four more Assistant Session Judges and they would roughly
cost us about 0.50. We may provide a figure of 0.10 for leave con-
tingencies, and establishment.

It should also be borne in mind that at present an officer draw-
ing about Rs. 100 p. m. and two clerks each drawing about Rs. 60
are kept in the office of each of the 8 District Magistrates in Sind.
They have also peons. When the collectors are divested of theil
magistrial powers this whole staff will become surplus and it could
be placed under the three District Judges and four Additional Dis-
trict Judges doing duty as Additional District Magistrates. The
present City Magistrate of Karachi is Additional District Magiss
trate for the town and he can hereafter be made District Magis-
trate for the entire District of Karachi. '

TOTAL EXPENDITURE.

According to my scheme the total reccuring expenditure would
be in the proximity of 1.69 +0.50 + 0.10 = 2.29.

HOW TO FIND MONEY.

Money could easily be found by tapping the following sources
of income:—

1. I have serious objection to the present system for conduc-
ting crown cases being continued. The Public Prosecutors get
some fixed salaries‘*a.nd in addition they draw about Rs. 20 per day.
It has been concedeq that it would be better to have whole time
Government Pleaders who should be transferable within all
districts.

At present there are 8 paid law officers (Advocate General
excluded) on whom we spend about Rs. 0.35. In addition, we have
about 32 A. P. Ps who work on daily basis. The allowhnce of all
these law officers (exc_luding the salaries paid to the first named §
officers) cost the public exchequer about 1.02. Thus the total
amout spent on salaries and allowances- combined works out at
about 1.40.

What I want is that the present system should be thoroughly
revised. There should be one whole time Government Pleadér
kept in each district, who should conduct only very important
cases in the Courts of Sessions. He should draw Sub Judges salar{
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in the grade of 240-20-380. The ordinary hurt or ahduction cases
or minor theft cases should be conducted even in the Sessions Courts
by the Police Prosecutors, under the glorified designation of Public
Prosecutor-in order to comply with the requirements of the Code
of Criminal Procedure. They are equally qualified and equally
responsible officers. We may also have a Special Public Prosecutor
at Karachi in addition to the other 8 for the whole of the province.
According to this'arrangement the 9 law officers will cost us about
0.36 per year. For their establishment and other contingencies we
may retain the present figure of .05+.06=0.11. Thus the total
expenditure on Law officers will roughly come to about 0.53 and
we will be saving roughly about 1.0.

2. When we take the load of the magistrial work off the
the shoulders of the Mukhtiarkars they will be wholly devoted to
Revonue work. Similar will be the case with the Head Munshies.
Will it be necessary in that case to retain the Supervising
Tapadars?

The Thomas Re-organisation Committee has referred to the
possibility of the appointments of Supervising Tapadars being done
away with and now that both the Mukhtiarkars and Deputy Collee-
tore, ‘as also ‘the TTuzur Mukhtiarkars and Head Munshis, would
ba free ‘to do the Revenue work it would be cruel wasie of money
to retain supervisors any more. And if we decide to abolich these
poats let us see how much are we going to save,

_ Unfortunately I have no exact figures of expenditure on Super-
vising Tapadars. But if each of the 60 talukas in b‘infi nminta.ins:.
on the average about 3 Supervising Tapadars and if each one of
them costs us about ‘Rz, 100 p.m. the annual saving would he
about Rs. 2.16 which zhould be credited to che Judicial department.

3. The latest Budget ﬁgui'e.u reveal that at present tho Go.\'ern-
ment Ravenue from Magistrial fines is about 1.22. Our exla.eptence
iz that the rendency ol the courts generally i< to award pumshum}t
of imprisonmen*. Sucha tendency ought to be dir.-ccfnmg.ed as it
i« againsi public policy. Firatiy, the jail population increases
(which means unnecessary oxtra expenditure), secondly, the oﬁ'el?-
ders' families =uffer cconomically owing io the copﬁnemelnf of t-hc-.'n-
supporters and, thirdly, once a man goes into the jail he will
return only as a confirmed criminal.
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I would suggest thatthe Government should in future direct
the Magistracy that ordinarily in the case of first offenders, or in
cases under those sections in which fine can be unlmed or in
cases not involving very serious crlme, pumshment of fine should
be given. If the Magistracy adoptes that policy income from fines
will increase by about 507, and so we will have additional revenue of
about 0.61 for our purposes. I do not, however, take into consi-
deration the figure of probable fall in the expenditure due to lesser
number of people going into*jails.

If we adopt this system the results will be as follows :-

INCOME EXPENDITURE
Saving from the present allo- .
wances to law officers... 1.0 40 new R. Ms... .. 156
Saving on account of posts 30 peons ... o 004
of Supervising Tapedars Rent oi 30 houses ... 0.0
being abolished .. 2.16 4 Add: Judges... 05|
Increase in revenue from Leave Contingencies... .1y,
Magistrial fines ...  0.61
Total... 3.77 © Total .. 2.29

There will be a surplus of about 1.48 which could be utilised
in having more courts or meeting with any contingencies that may
arise hereafter.

I must make it clear that this scheme gives only a rcugh out-

line and the details could be settled in the light of the principles
enuncmted |

I have no pretensmns to any extra-ordmary knowledge of
economics and as such I should be pardoned for having made this

venture. I can only say that preparation of Budget is a game of
~ battle-door and shuttle-cock and it can be made to prove anything.

What is really required is a sincere will on the part of those in
power to do a hit of good to people enstrusted to their care.
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